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Thompson Coburn LLP

• Full-service law firm with over 400 
attorneys.

• Offices in Chicago, Los Angeles, 
St. Louis, Dallas, New York, 
Birmingham, and Washington, 
D.C.

• Higher education practice provides 
legal counsel, compliance, and 
training services to colleges and 
universities. 
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• Practice and Experience
• Assists institutions of higher education in 

navigating a wide array of challenging 
legal, regulatory and operational matters.

• Provides advice regarding accreditation, 
state agencies, and a range of Title IV 
matters, among other topics.

• Contact Information
• rswartzwelder@thompsoncoburn.com
• (202) 585-6918
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Presentation Preamble

Disclaimer

• Laws and 
policies are 
updated 
regularly. If you 
are reviewing 
these slides 
after July 2025, 
please keep in 
mind that 
changes may 
have occurred.

Live Links

• The hyperlinks 
in these slides 
(including the 
PDF) are active 
and will take 
you to the 
underlying 
resources. 

TC Extra Credit

• All TC 
resources 
referenced in 
the presentation 
are free and can 
be accessed 
here or by 
scanning the 
QR code to the 
right. 

Magical QR Code

https://www.thompsoncoburn.com/highered-resources


Conditions of Use and Disclaimer

• Please note that the purpose of this presentation is to provide news and 
information on legal issues and all content provided is for informational 
purposes only and should not be considered legal advice.

• The transmission of information from this presentation does not establish 
an attorney-client relationship with the participant.  The participant should 
not act on the information contained in this presentation or any 
accompanying materials without first consulting retained legal counsel.

• If you desire legal advice for a particular situation, you should consult an 
attorney.



Syllabus

The State of ED

Recent Rule and Policy Developments

Status of Key Higher Education Litigation



The State of ED



Reduction in Force

• On March 11, ED initiated a reduction in force (RIF) that, according 
to ED’s Newsroom, reduced the agency from about 4,130 to about 
2,180.

• 259 employees accepted the Deferred Resignation Program 
• 313 employees accepted the Voluntary Separation Incentive Payment

https://www.ed.gov/about/news/press-release/us-department-of-education-initiates-reduction-force
https://www.opm.gov/fork/original-email-to-employees/


ERN Data and Charts
• Education Reform Now 

(ERN), a non-partisan, 
nonprofit think tank, 
obtained a list of union 
employees who were part of 
the RIF and shared a de-
identified data set including 
969 employees.

• ERN analyzed the data and 
provided three illustrative 
charts demonstrating that 
FSA and OCR experienced 
the deepest cuts.

https://docs.google.com/spreadsheets/d/1WJktdxKRjV-YsZrqWLlgOw0jSE-giRnjsfGijX2VIhw/edit?gid=1743639266#gid=1743639266
https://docs.google.com/spreadsheets/d/1WJktdxKRjV-YsZrqWLlgOw0jSE-giRnjsfGijX2VIhw/edit?gid=1743639266#gid=1743639266
https://edreformnow.org/2025/03/12/three-charts-showing-who-secretary-mcmahon-cut-at-the-department-of-education/
https://edreformnow.org/2025/03/12/three-charts-showing-who-secretary-mcmahon-cut-at-the-department-of-education/


School Eligibility and Oversight Hit Hard
• An ED organizational chart 

dated March 20 shows the 
significant cuts to the FSA case 
teams.

• But for Chicago and 
Philadelphia, all teams were 
eliminated entirely, including 
the Multi-Region and Foreign 
School.

• RIF also removed the Financial 
Services Group, the Third-Party 
Servicer Group, and the Critical 
Response Division. 



Dismantling ED

• On March 20, the President signed an 
executive order directing his 
administration to begin working to 
eliminate ED.

• The order called upon Secretary Linda 
McMahon “take all necessary steps to 
facilitate the closure of the Department 
of Education” to the “maximum extent 
appropriate and permitted by law.”

https://www.thompsoncoburn.com/wp-content/uploads/2025/04/EO-14242-Dismantling-ED-Improving-Education-Outcomes-by-Empowering-Parents-States-and-Communities.pdf
https://www.whitehouse.gov/presidential-actions/2025/03/improving-education-outcomes-by-empowering-parents-states-and-communities/


Dismantling ED

• On March 21, President Trump announced that the Small Business 
Administration (“SBA”) “will handle all of the student loan portfolio” adding 
that “it will be serviced much better than it has been in the past.” 
(emphasis added). 

• On the same day, White House Press Secretary Karoline Levitt stated 
that “when it comes to student loans and Pell Grants, those will still be run 
out of the Department of Education.”  

• Given these contrasting remarks, it is unclear whether Trump’s intention is 
to transfer servicing of the student loan portfolio to SBA or to entirely 
transfer administration of the federal financial aid programs to SBA. 



Dismantling ED

• RIF and Executive Orders are subject of several lawsuits.
• Federal court in Boston issued a preliminary injunction suspending the 

RIF, efforts to close ED and transfer of certain ED functions to other 
agencies.

• After federal court and First Circuit Court of Appeals refused to stay the 
injunction, the Administration appealed to the U.S. Supreme Court, which 
is expected to rule in the coming days.



FSA Communications Centralized

• Following the RIF, Acting Under Secretary James Bergeron 
observed that “[a]lthough certain regional offices and staff that 
handle matters impacting institutions of higher education (such as 
program reviews, changes in ownership, and program participation 
agreements) were impacted by the RIF, these important functions 
are being transferred to other offices and experts.” 

• The same day, ED notified schools that FSA is now centrally 
responding to all questions related to completion of the E-App and 
general school eligibility inquiries, which schools should direct to 
CaseTeams@ed.gov.  Support also continues to be available at 1-
800-848-0978.



FSA Realignment Underway
Area of Responsibility Contact Email

All Matters Involving Office of Institutions of Higher 
Education Oversight and Enforcement 

Jeremy Early
Acting Branch Chief/Section Chief

Jeremy.Early@ed.gov

Eligibility Questions for IHEs in Chicago/Denver, San 
Francisco/Seattle, Dallas and Kansas City regions

Tammi Sawyer Tammi.Sawyer@ed.gov

Eligibility Questions for IHEs located in the previous 
New York/Boston, Philadelphia, and Atlanta regions

Sherrie Bell Sherrie.Bell@ed.gov

Audit Resolution Bronsdon Thompson Bronsdon.Thompson@ed.gov

Program Review Jason Charlton
Manuel Loera

Jason.Charlton@ed.gov
Manuel.Loera@ed.gov

Changes in Ownership/Mergers Kelli Goers Kelli.Goers@ed.gov

HCM2 Submissions Jason Charlton Jason.Charlton@ed.gov



Action Items for Institutions

• Ensure all institutional personnel who might receive communications 
from ED are watching for updates.

• Identify and prioritize any circumstance where feedback or approval 
is required from ED, or a submission is due to ED, by a fixed 
deadline. 

• Where program reviews, audits, investigations, certifications and 
recertifications, and other such processes are underway, but no 
deadline or adverse consequence is looming, remain patient.



Action Items for Institutions

• Assume pending policy inquiries with individual FSA staff may not 
have been successfully transitioned; identify new staff and resubmit 
for assistance.

• Understand and distinguish among actions that require only notice 
and actions that require approval.  

• Consider timing strategic initiatives so that critical interactions with 
ED will occur in 6 to 12 months, or later.



Recent Rule and Policy 
Developments



Updates to 90/10 Calculation

• On July 2, ED announced an “Interpretive Rule” that revised the 
classification of revenue for 90/10 calculations.

• ED rescinded as “procedurally deficient” the Preamble language in the 
Final Rule published on October 28, 2022, that prohibited schools from 
counting revenues in non-Title IV eligible programs that are delivered by 
distance education.

• Rules on locations at 668.28(a)(3)(iii) (as distinct from the ban on distance 
education) went through formal rulemaking process, so ED’s statement 
that location is not relevant for 90/10 purposes probably is not correct.

• Rescission is effective immediately, and schools can revise their prior 
fiscal years’ 90/10 calculations accordingly.

https://www.federalregister.gov/documents/2025/07/07/2025-12554/classification-of-revenue-under-title-iv


Negotiated Rulemaking

• On April 4, ED announced its intention to hold negotiated 
rulemaking.

• Even though ED solicited proposals for a wide range of negotiating 
topics, it ultimately decided that it would limit session to discussion 
of Public Service Loan Forgiveness program and the definition of 
qualifying employers

• ED indicated that it would address other proposed topics in later 
rulemaking sessions.

https://www.federalregister.gov/documents/2025/04/04/2025-05825/intent-to-receive-public-feedback-for-the-development-of-proposed-regulations-and-establish


Negotiated Rulemaking

• ED held two public hearings to discuss the rulemaking agenda.
• Negotiated rulemaking sessions held June 30-July 2.
• Negotiators did not reach consensus, leaving ED with discretion to 

propose regulations.
• ED’s comments from session focus on its interest in excluding from 

“qualified employers” entities that engage in activities with 
“substantial illegal purpose,” such as aiding illegal immigration or 
illegal discrimination.



Resumption of Default Collections

• On April 21, ED announced that it would resume the collection of 
defaulted student loans for the first time since March 2020.

• The agency indicated that at the same time it will be initiating a 
“communication and outreach campaign” to educate borrowers 
regarding their options.

• ED stated that as part of this effort, it will be restarting the Treasury 
Offset Program, which permits various forms of garnishment (e.g., 
wages, SS benefits, tax refunds) in the event borrowers do not make 
a payment, enroll in an income-driven repayment plan, or sign up for 
loan rehabilitation.

(Press Release) ED to Begin Federal Student Loan Collections, Other Actions to Help Students Get Back into 
Repayment (April 21, 2025).

https://www.ed.gov/about/news/press-release/us-department-of-education-begin-federal-student-loan-collections-other-actions-help-borrowers-get-back-repayment
https://fiscal.treasury.gov/top/
https://fiscal.treasury.gov/top/


Default Outreach

• In a May 5 Electronic Announcement, ED called upon institutions to 
contact borrowers who ceased to be enrolled at the institution since 
January 1, 2020, and communicate the following:

• borrowers are obligated to repay federal student loans;
• repayment options are available; and
• students can check the status of their loans by logging into StudentAid.gov. 

• In the same EA, the ED said it would post loan non-payment rates 
by institution to the Federal Student Aid Data Center. 

(GEN-25-19) Request for Institutions to Provide Repayment Information to Former Students to Prevent Defaults (May 5, 2025).

https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2025-05-05/request-institutions-provide-repayment-information-former-students-prevent-defaults


Process for Changing Accreditors

• A May 1, 2025, DCL from ED outlines a substantially simplified 
process for a school seeking to change its institutional accreditation 
agency. 

• The updated procedure requires a school to submit a two-page 
form, certifying the school’s reasonable cause for changing 
accreditors. 

• The DCL also specifies that, if ED does not make a reasonable 
cause determination within 30 days of submission, the request to 
change accreditors will be deemed approved by default.

(GEN-25-03) Changes to the Approval Process for Changing Accrediting Agencies (May 1, 2025).

https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2025-04-30/changes-approval-process-changing-accrediting-agencies
https://www.ed.gov/media/document/accreditation-reasonable-cause-certification-checklist-2025-109942.pdf


One Big Beautiful Bill Act

• Massive budget reconciliation bill signed July 4 by President Trump 
includes several sections impacting higher education.

• OBBB adds institutional accountability measures:
• Risk-sharing provisions proposed by House were dropped from final bill.
• “Do No Harm” provision eliminates loan eligibility for undergraduate 

programs that leave majority of completers worse off than median high 
school graduate in state and for graduate programs that leave majority of 
completers worse off than median bachelor’s degree holder in same field in 
same state.

• Program loses eligibility if it fails 2 out of 3 years.

One Big Beautiful Bill, (H.R. 1 – 119th Congress (2025-2026)



One Big Beautiful Bill Act

• Postpones implement of Biden BDR rules for 10 years and specifies 
that Trump BDR rules apply in the interim.

• Adds new provisions on loan eligibility:
• Restrictions on Parent PLUS loans and elimination of Grad PLUS loans.
• Caps on graduate borrowing.
• Modifies repayment, deferment, and forbearance rules.

• Adds short-term Pell eligibility beginning 7/1/26.
• ED will need to write regulations fleshing out these provisions.
• Does not eliminate 90/10 or Gainful Employment.



Status of Key Higher 
Education Litigation



New Litigation Summary Page



Borrower Defense Litigation

• The Biden administration’s BDR rule (2022 BDR Rule) was slated to 
take effect July 1, 2023. In February 2023, a career school group 
sued ED seeking to invalidate the 2022 BDR Rule. 

• Career Coll. & Schs. of Texas v. U.S. Dep’t of Ed., No. 23-cv-00433 (W.D. 
Tex.), No. 23-50491 (5th Cir.), No. 24-413 (U.S.). 

• In April 2024, the Fifth Circuit directed the district court to enter a 
nationwide injunction. 

https://www.thompsoncoburn.com/wp-content/uploads/2025/04/BDR2-CCST-Complaint.pdf
https://www.supremecourt.gov/DocketPDF/24/24-413/323680/20240829124133710_CCST%20appendix.pdf


Borrower Defense Litigation

• In October 2024, ED petitioned the Supreme Court to review the 
Fifth Circuit’s injunction. In January 2025, the Supreme Court 
granted the petition but only to consider the scope of ED’s authority 
to implement the 2022 BDR Rule — not the propriety of the Fifth 
Circuit’s nationwide injunction. 

• On January 24, 2025, ED filed a motion to hold the briefing schedule 
in abeyance “to allow for the Department to reassess the basis for 
and soundness of the borrower defense regulations.” The Supreme 
Court granted the motion to hold briefing in abeyance on February 6, 
2025.

https://www.supremecourt.gov/DocketPDF/24/24-413/328006/20241010190012356_Department%20of%20Education%20v.%20CCST%20petition.pdf
https://www.thompsoncoburn.com/wp-content/uploads/2025/04/BDR4-Career-Coll.-Schs.-of-Texas-v.-U.S.-Dept-of-Ed-SCOTUS-Motion-to-Hold-Briefing-in-Abeyance.pdf


Borrower Defense Litigation

• Status: ED filed a motion on May 29 stating that it intends to defend 
the Biden-era borrower defense regulations.

• One Big Beautiful Bill postpones enforcement of Biden-era Borrower 
Defense Regulations for 10 years and restores the Trump-era 
Borrower Defense Regulations in the interim.

• It is not yet clear what the effect of ED’s new position on the 
Borrower Defense Regulations and the OBBB provisions will have 
on pending litigation.



Bare Minimum Rule Litigation
• Generally, the Bare Minimum Rule requires that for each GE program, an 

institution must limit the number of hours in the program to the required 
minimum number of hours if the state or any federal agency has 
established such a requirement.

• Two lawsuits were filed challenging the Bare Minimum Rule, one in Texas 
and one in DC.

• 360 Degrees Education, LLC v. U.S. Dep’t of Ed., No. 24-cv-00508 (N.D. Tex.)
• American Massage Therapy Association v. U.S. Dep’t of Ed., No. 24-cv-01670 

(D.D.C.).
• In June 2024, the Texas court granted a nationwide, preliminary 

injunction. The next month, ED announced that it would revert to 
enforcing its prior program hour length requirements (under the 150% 
Rule) while the injunction remained in place.

https://www.thompsoncoburn.com/wp-content/uploads/2025/04/BMR-2-ND-Texas-360-Degree-Education-Complaint-ND-Texas-May-31-2024.pdf
https://www.thompsoncoburn.com/wp-content/uploads/2025/04/BMR-3-DC-American-Massage-Therapy-Association-Complaint-and-Motion-for-PI-ND-Texas-June-7-2024.pdf
https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2024-07-03/temporary-injunction-program-length-regulations


Bare Minimum Rule Litigation

• Later, in December 2024, ED initiated an administrative proceeding 
to terminate a plaintiff’s Title IV eligibility. But after President Trump 
assumed office, the administrative proceeding was stayed. 

• In the DC case, the court stayed all deadlines through July 21, 2025, 
while ED “continues to consider” its position on this matter. 

• Status: The current administration has yet to reveal its position on 
the litigation.

34 C.F.R. § 668.14(b)(26) (July 1, 2024).



GE Litigation in the Fifth Circuit

• On October 10, 2023, ED published its final Financial Value Transparency 
and Gainful Employment (GE) rule, which took effect July 1, 2024. 

• Two separate lawsuits were filed in the North District of Texas challenging 
the 2023 GE Rule.  

• In June 2024, just prior to the Supreme Court’s decision in Loper Bright, 
the Northern District of Texas declined to grant a preliminary injunction to 
plaintiffs.  The two suits were consolidated in July 2024. 

• On February 10, 2025, the Court granted a 90-day stay of the briefing 
schedule. The motion was filed at the request of ED and with the consent 
of plaintiffs, to provide the Trump administration with time “to become 
familiar with and evaluate their position regarding the issues in this case.” 

https://www.federalregister.gov/documents/2023/10/10/2023-20385/financial-value-transparency-and-gainful-employment


Trump Administration’s GE Shocker

• On May 16, 2025, the Trump Administration revealed that it intends to 
defend the Biden Administration’s GE Rule, notwithstanding the fact that 
the first Trump administration stripped a very similar rule from the books 
in 2019, observing at the time that:

• “the GE regulations rely on a debt-to-earnings (D/E) rates formula that is 
fundamentally flawed and inconsistent with the requirements of currently available 
student loan repayment programs, fails to properly account for factors other than 
institutional or program quality that directly influence student earnings and other 
outcomes, fails to provide transparency regarding program-level debt and earnings 
outcomes for all academic programs, and wrongfully targets some academic 
programs and institutions while ignoring other programs that may result in lesser 
outcomes and higher student debt.”

84 Fed. Reg. 31392 (July 1, 2019).

https://www.courtlistener.com/docket/68113648/72/american-association-of-cosmetology-schools-v-united-states-department-of/


Trump Administration’s GE Shocker

• ED suggests in its May 16 filing that the federal deficit and student 
loan debt are at the heart of its new position.  And both are indeed 
significant policy points for the current administration and part of the 
discussion that framed the budget reconciliation bill, i.e., the One Big 
Beautiful Bill Act.

• ED also points to the need for accountability, repeatedly referencing 
its obligation to ensure a reasonable return on investment for the 
taxpayer.



Reading the GE Tea Leaves

• This administration may simply be too 
interested in the opportunities the FVT 
framework presents to let it go.  

• The framework requires every institution 
to collect and report vast volumes of data 
about every Title IV program and student.

• It also creates a new federal website, 
where ED gets to pass judgment on the 
value of each and every program offered 
by the institution. 



Reading the GE Tea Leaves

• This administration has openly signaled its dissatisfaction with certain 
sectors of higher education and certain practices among institutions. It 
may view the FVT framework as a new vehicle through which it can 
explore, refine, and express its dissatisfaction.

• Even if the court strikes down “gainful employment,” the FVT framework 
could still stand.  

• In litigation, ED was careful to note that any relief should be limited to the 
cosmetology sector and the accountability framework, and it observed 
that the FVT framework is informational and not challenged by Plaintiffs. 

• It is not yet known how OBBB “Do No Harm” will impact ED’s thinking on 
GE and FVT.



TC Extra Credit



REGucation
(TC’s Free Resources Platform)



REGucation | TC’s Free Resources Platform

https://www.thompsoncoburn.com/higher-education-resources/


REGucation | Presentations 

https://www.youtube.com/playlist?list=PLYrJQ3qn6Pn22iLq88YjdQoelHySz0Jmh


REGucation | Higher Education Blog

https://www.thompsoncoburn.com/insights/?taxonomies.category=REGucation


REGucation | Litigation Summary 

https://www.youtube.com/playlist?list=PLYrJQ3qn6Pn22iLq88YjdQoelHySz0Jmh


REGucation | Compliance Materials
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